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CERTIFICATE OF DESIGNATIONS OF
6 3/4% MANDATORY CONVERTIBLE PREFERRED STOCK
of

FREEPORT-MCMORAN COPPER & GOLD INC.
Pursuant to Section 151 of the General Corporation Law
of the State of Delaware

The undersigned, Kathleen L. Quirk, Executive Vice President, Chief
Financial Officer and Treasurer of Freeport-McMoRan Copper & Gold Inc., a Delaware
corporation (hereinafter called the “Corporation™), does hereby certify that the Board of
Directors of the Corporation (the “Board of Directors™), pursuant to the provisions of
Sections 103 and 151 of the General Corporation Law of the State of Delaware, hereby
makes this Certificate of Designations (this “Certificate”) and hereby states and certifies
that pursuant to the authority expressly vested in the Board of Directors by the Amended
and Restated Certificate of Incorporation of the Corporation (as such may be amended,
modified or restated from time to time, the “Amended and Restated Certificate of
Incorporation”), the Board of Directors duly adopted the following resolutions:

RESOLVED, that, pursuant to Article 4 of the Amended and Restated
Certificate of Incorporation (which authorizes 50,000,000 shares of Preferred Stock, par
value $0.10 per share (the “Preferred Stock™)), and the authority conferred on the Board
of Directors, the Board of Directors hereby fixes the powers, designations, preferences
and relative, participating, optional and other special rights, and the qualifications,
limitations and restrictions, of a series of Preferred Stock.

RESOLVED, that each share of such series of new Preferred Stock shall
rank equally in all respects and shall be subject to the following provisions:

(1) Number and Designation. Pursuant to the Amended and Restated
Certificate of Incorporation, 28,750,000 shares (including 3,750,000 shares subject to the
underwriters® over-allotment option) of the Preferred Stock of the Corporation shall be
designated as “6 3/4% Mandatory Convertible Preferred Stock™ (the “Convertible
Preferred Stock™).

(2) Certain Definitions. As used in this Certificate, the following terms
shall have the meanings defined in this Section 2. Any capitalized term not otherwise
defined herein shall have the meaning set forth in the Amended and Restated Certificate
of Incorporation, unless the context otherwise requires:

«“§ 1/2% Convertible Perpetual Preferred Stock” means the series of
preferred stock, par value $0.10 per share, of the Corporation, designated as the "5 1/2%
Convertible Perpetual Preferred Stock.”

“Affiliate” shall have the meaning given to that term in Rule 405 of the
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Securities Act of 1933, as amended, or any successor rule thereunder.

“Agent Members” shall have the meaning set forth in Section 17(a)
hereof.

«Amended and Restated Certificate of Incorporation” shall have the
meaning set forth in the recitals.

“Applicable Market Value” means the average of the Daily Closing
Price per share of Common Stock on each of the 20 consecutive Trading Days ending on
the third Trading Day immediately preceding the Mandatory Conversion Date.

“Board Of Directors” means the board of directors of the Corporation or,
with respect to any action to be taken by the board of directors, any committee of the
board of directors duly authorized to take such action.

“Business Day” means any day other than a Saturday or Sunday or any
other day on which commercial banks in The City of New York are authorized or
required by law or executive order to close.

“Cash Acquisition” means the consummation of any acquisition (whether
by means of a liquidation, share exchange, tender offer, consolidation, recapitalization,
reclassification, merger of the Corporation, or any sale, lease or other transfer of the
consolidated assets of the Corporation and its subsidiaries) or a series of related
(ransactions or events pursuant to which 90% or more of the Corporation’s Common
Stock is exchanged for, converted into or constitutes solely the right to receive cash,
securities or other property more than 10% of which consists of cash or securities or other
property that are not, or upon issuance shall not be, traded on the New York Stock
Exchange or quoted on the Nasdaq National Market.

“Cash Acquisition Conversion” shall have the meaning set forth in
Section 10(a) hereof.

“Cash Acquisition Conversion Date” means the effective date of any
Cash Acquisition Conversion of Convertible Preferred Stock pursuant to Section 10
hereof.

“Cash Acquisition Conversion Notice” shall have the meaning set forth
in Section 10(b) hereof.

“Cash Acquisition Conversion Period” shall have the meaning set forth
in Section 10(a) hereof.

“Cash Acquisition Conversion Rate” means the Conversion Rate set
forth in the table below for the applicable effective date of the Cash Acquisition and the
applicable Cash Acquisition Stock Price (as Cash Acquisition Stock Prices in the column
headings for the table below are adjusted pursuant to Section 14 hereof):

2

(¥Y) 08298/019/COD/COD.doc



Stock Price on Efective Date

Elfective Date | $10.00 $30.00 $40.00 550.00 561.25 $67.38 57350 58000 $90.00 $100.00 5123.00 $150.00 $300.00

March 18, 2007 1.305¢ 1.3652 11726 5.3658 13554 1.3502 13457 1.3416 1.3368 1.2334 13294 13281 13347
May 1, 2008 14252 1.4506 1.4508 1.428) 1.4026 12907 1.3806 1.3717 13681 1.3536 1,3436 1.3403 13435
May 1, 2009 1.5291 15508 1.5363 1.4993 1.4529 1.4306 14117 1.3954 137172 1.2653% 1.3520 1,3489 1.3547

May 1, 2010 16327 1.6327 16327 1.6327 16327 1.4842 1.3605 1.3605 1.3605 1.3605 1.3603 1.3605 13605

if the Cash Acquisition Stock Price is in excess of $300.00 per share (as
such amount is adjusted from time to time), then the Cash Acquisition Conversion Rate
shall be the Minimum Conversion Rate. If the Cash Acquisition Stock Price is less than
$20.00 per share (as such amount is adjusted from time to time), then the Cash
Acquisition Conversion Rate shall be the Maximum Conversion Rate (as such amount is
adjusted from time to time}.

If the effective date falls between the dates set forth under the heading
“Effective Date” in the table above, or if the Cash Acquisition Stock Price falls between
two amounts set forth in the table above, the Cash Acquisition Conversion Rate shall be
determined by straight-line interpolation between the Cash Acquisition Conversion Rates
set forth for the higher and lower Cash Acquisition Stock Prices and effective dates, as
applicable, based on a 365 day year.

“Cash Acquisition Stock Price” means the consideration paid per share
of Common Stock in a Cash Acquisition. 1f such consideration consists only of cash, the
Cash Acquisition Stock Price shall equal the amount of cash paid per share. If such
consideration consists of any property other than cash, the Cash Acquisition Stock Price
shall be the average Daily Closing Price per share of the Common Stock on each of the
10 consecutive Trading Days up to, but not including, the effective date of the Cash
Acquisition.

“Certificate” shall have the meaning set forth in the recitals.

“Common Stock” as used in this Certificate means the Corporation’s
common stock, par value $0.10 per share, as the same exists at the date of filing of this
Certificate relating to the Convertible Preferred Stock, or any other class of stock
resulting from successive changes or reclassifications of such common stock consisting
solely of changes in par value, or from par value to no par value, or from no par value to
par value.

“Corporation” shall have the meaning set forth in the recitals.

«“Conversion Date” shall have the meaning set forth in Section 11(a)
hereof.

“Conversion Rate” shall have the meaning set forth in Section 8(b)
hereof.
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“Convertible Preferred Stock” shall have the meaning set forth in
Section 1 hereof.

“Corporate Trust Office” means the principal corporate trust office of
the Transfer Agent at which, at any particular time, its corporate trust business shall be
administered.

“Current Market Price” per share of Common Stock on any date means
the average of the Daily Closing Price for the five consecutive Trading Days preceding
the earlier of the day preceding the date in question and the day before the “ex-date” with
respect to the issuance or distribution requiring such computation. The term “ex-date,”
when used with respect to any issuance or distribution, means the first date on which
shares of the Common Stock trade without the right to receive the issuance or
distribution. For the purposes of determining the adjustment to the Conversion Rate
pursuant to Section 14(a)(iv)(B) hereof the Current Market Price per share of Common
Stock means the average of the Daily Closing Price on each of the first ten consecutive
Trading Days commencing on and including the fifth Trading Day following the “‘ex-
date” for such distribution.

“Daily Closing Price” of the Common Stock or any securities distributed
in a Spin-Off, as the case may be, means, as of any date of determinatjon, the closing sale
price or, if no closing sale price is reported, the last reported sale price, of shares of the
Common Stock or such other securities on the New York Stock Exchange on that date. If
the Commeon Stock or such other securities are not then traded on the New York Stock
Exchange on any date of determination, the Daily Closing Price of the Common Stock or
such securitics on any date of determination means the closing sale price as reported In
the composite transactions for the principal U.S. national or regional securities exchange
on which the Common Stock or such other securities are so listed or quoted, or if the
Common Stock or such secutities are not so listed or quoted on a U.S. national or
regional securities exchange, as reported by the Nasdaq stock market, or, if no closing
price for the Common Stock or such securities is so reported, the last quoted bid price for
the Common Stock or such securities in the over-the-counter market as reported by the
National Quotation Bureau or similar organization, or, if that bid price is not available,
the market price of the Common Stock or such securities on that date as determined by a
nationally recognized independent investment banking firm retained for this purpose by
the Corporation. Far the purposes of this Certificate, all references herein to the closing
sale price and the last reported sale price of the Common Stock on the New York Stock
Exchange shall be such closing sale price and last reported sale price as reflected on the
website of the New York Stock Exchange (www.nyse.com) and as reported by
Bloomberg Professional Service; provided that in the event that there is a discrepancy
between the closing price and the last reported sale price as reflected on the website of
the New York Stock Exchange and as reported by Bloomberg Professional Service, the
closing sale price and the last reported sale price on the website of the New York Stock
Exchange shall govemn.

“Depositary” means DTC or its nominee or any Successor appointed by
the Corporation.
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“Dividend Payment Date” means (i) the lst calendar day of February,
May, August and November of each year, or the following Business Day if such day is
not a Business Day, prior to the Mandatory Conversion Date and (ii) the Mandatory
Conversion Date.

“Dividend Period” means the period ending on the day before a Dividend
Payment Date and beginning on the preceding Dividend Payment Date or, if there i1s no
preceding Dividend Payment Date, on the Issue Date.

“Dividend Rate” shall have the meaning set forth in Section 4 hereof.

“Dividend Threshold Amount” shall have the meaning set forth in
Section 14(a)(v) hereof.

“DTC” means The Depository Trust Corporation.

“Early Conversion” shall have the meaning set forth in Section 9(a)

hereof.

“Early Conversion Date” shall have the meaning set forth in Section
9(e).

“Electing Share” shall have the meaning set forth in Section 14(e) hereof.

“Exchange Property” shall have the meaning set forth in Section 14(e)
hereof.

“Expiration Time” shall have the meaning set forth in Section 14(a)(vi)
hereof.

“pair Market Value” means (a) in the case of any Spin-Off, the fair
market value of the portion of those shares of capital stock or similar equity interests so
distributed applicable to one share of Common Stock as of the fifteenth Trading Day after
the “ex-date” for such Spin-Off, and (b) in all other cases the fair market value as
determined in good faith by the Board of Directors, whose determination shall be
conclusive and described in a resolution of the Board of Directors.

“Fixed Conversion Rates” means the Maximum Conversion Rate and the
Minimum Conversion Rate.

“Global Preferred Share” shall have the meaning set forth in Section 17
hereof.

“Global Shares Legend” shall have the meaning set forth in Section 17
hereof.

“Holder” means the person in whose name the shares of the Convertible
Preferred Stock are registered, which may be treated by the Corporation and the Transfer
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Apgent as the absolute owner of the shares of Convertible Preferred Stock for the purpose
of making payment and settling conversions and for all other purposes,

“Initial Price” shall have the meaning set forth in Section 8(b) hereof.

“Issue Date” shall mean March 28, 2007, the original date of issuance of
the Convertible Preferred Stock.

“Junior Stock” means the Corporation’s Common Stock and each other
class of capital stock or series of preferred stock established after the Issue Date, the
terms of which do not expressly provide that such class or series ranks scnior to or on a
parity with the Convertible Preferred Stock as to dividend rights or rights upon the
Corporation’s liquidation, winding-up or dissolution.

“Liguidation Preference” means, as to the Convertible Preferred Stock,
$100.00 per share.

“Mandatory Conversion Date” means May 1, 2010.

“Maximum Conversion Rate” shall have the meaning set forth in
Section 8(b)(iii) hereof.

“Minimum Conversion Rate” shall have the meaning set forth in
Section 8(b)(i) hereof.

“Officer” means the Chairman of the Board of Directors, the Chief
Executive Officer, the Chief Financial Officer, the President, any Vice President, the
Treasurer, or the Secretary of the Corporation.

“Officer’s Certificate” means a certificate of the Corporation, signed by
any duly authorized Officer of the Corporation.

“Parity Stock™ means the Corporation’s Series A Participating
Cumulative Preferred Stock, if any, and its outstanding 5 1/2% Convertible Perpetual
Preferred Stock and any class of capital stock or series of preferred stock established after
the Issue Date, the terms of which expressly provide that such class or series shall rank
on a parity with the Convertible Preferred Stock as to dividend rights or rights upon
liquidation, winding-up or dissolution.

“Person” means a legal person, including any individual, corporation,
estate, partnership, joint venture, association, joint-stock company, limited liability
company or trust.

“Purchased Shares” shall have the meaning set forth in Section 14(a)(vi)
hereof.

“Record Date” means the later of (i) the 15th calendar day (whether or
not such calendar day is a Business Day) of the calendar month immediately prior to the
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month in which the applicable Dividend Payment Date falls and (ii) the close of business
on the day on which the Board of Directors, or an authorized committee of the Board of
Directors, declares the dividend payable.

“Record Holder” means the Holder of record of the Convertible Preferred
Stock as they appear on the stock register of the Corporation at the close of business on a
Record Date.

“Reorganization Event” shall have the meaning set forth in Section 14(e)
hereof.

“Senior Stock” means any class of capital stock or series of preferred
stock established after the Issue Date, the terms of which expressly provide that such
class or series shall rank senior to the Convertible Preferred Stock as to dividend rights or
rights upon liquidation, winding-up or dissolution.

“Series A Participating Cumulative Preferred Stock” means the series
of preferred stock, par value $0.10 per share, of the Corporation, designated as the
“Series A Participating Cumulative Preferred Stock.”

“Shelf Registration Statement” shall mean shelf registration statement
filed with the Securities and Exchange Commission to cover resales of shares of
Common Stock by holders thereof, as described under Section 4A(f).

“Spin-Off” means a dividend or other distribution of shares of capital
stock of any class or series, or similar equity interests, of or relating to a subsidiary or
other business unit of the Corporation.

“Threshold Appreciation Price” shall have the meaning set forth in
Section 8(b) hereof.

“Trading Day” means a day on which the Common Stock:

(a) 1s not suspended from trading on any national or regional securities
exchange or association or over-the-counter market at the close of business; and

(b) has traded at least once on the national or regional securities exchange
or association or over-the-counter market that is the primary market for the
trading of the Common Stock.

“Transfer Agent” shall mean Mellon Investor Services LL.C, the
Corporation’s duly appointed transfer agent, registrar, redemption, conversion and
dividend disbursing agent for the Convertible Preferred Stock. The Corporation may, in
its sole discretion, remove the Transfer Agent with 10 days’ prior notice to the Transfer
Agent; provided, that the Corporation shall appoint a successor Transfer Agent who shall
accept such appointment prior to the effectiveness of such removal.

“Voting Rights Class” shall have the meaning set forth in Section 6
7
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hereof.

“Voting Rights Triggering Event” shall mean the failure of the
Corporation to pay dividends on the Convertible Preferred Stock with respect to six or
more Dividend Periods (whether or not consecutive).

(3) Ranking. The Convertible Preferred Stock shall, with respect to both
dividend rights and rights upon the liquidation, winding-up or dissolution of the
Corporation, rank on a parity with the Series A Participating Cumulative Preferred Stock,
if any, and the 5 1/2% Convertible Perpetual Preferred Stock and the Convertibie
Preferred Stock will, with respect to dividend rights or rights upon the liguidation,
winding-up or dissolution of the Corporation rank (i) senior to all Junior Stock, (ii) on
parity with Parity Stock and (ifi} junior to all Senior Stock.

(4) Dividends. (a) Holders of shares of outstanding Convertible Preferred
Stock shall be entitled, when, as and if declared by the Board of Directors out of funds of
the Corpaoration legally available therefor, to receive cumulative dividends at the rate per
annum of 6.75% per share on the Liquidation Preference (equivalent to $6.75 per annuin
per share), payable quarterly in arrears (the “Dividend Rate™). Dividends payable for
each full Dividend Period will be computed by dividing the Dividend Rate by four and
shall be payable in arrears on each Dividend Payment Date (commencing August 1,
2007) for the Dividend Period ending immediately prior to such Dividend Payment Date,
to the holders of record of Convertible Preferred Stock on the close of business on the
Record Date applicable to such Dividend Payment Date. Such dividends shall be
cumulative from the most recent date as to which dividends shall have been paid or, if no
dividends have been paid, from the Issue Date, whether or not in any Dividend Period or
periods there shall be funds of the Corporation legally available for the payment of such
dividends and shall accrue on a day-to-day basis, whether or not earned or declared, from
and after the Issue Date, Dividends payable for any period other than a full Dividend
Period, including the initial Dividend Period ending immediately prior to August 1, 2007,
shall be computed on the basis of days elapsed over a 360-day year consisting of twelve
30-day months. Accumulations of dividends on shares of Convertible Preferred Stock
shall not bear interest. The initial dividend on the Convertible Preferred Stock for the
first Dividend Period, commencing on the Issue Date (assuming an Issue Date of
March 28, 2007), to but excluding August 1, 2007, will be $2.30625 per share, and when,
as and if declared, will be payable, when and if declared on August 1, 2007, provided that
the Corporation is legally permitted to pay such dividends at such time. Each subsequent
quarterly dividend on the Convertible Preferred Stock, when, as and if declared, will be
$1.6875 per share, subject to adjustment as provided for in Section 18(c).

(b) No dividend shall be declared or paid upon, or any sum set apart for
the payment of dividends upon, any outstanding share of the Convertible Preferred Stock
with respect to any Dividend Period unless all dividends for all preceding Dividend
Periods shall have been declared and paid or declared and a sufficient sum or number of
shares of Common Stock shall have been set apart for the payment of such dividend,
upon all outstanding shares of Convertible Preferred Stock.
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{c¢) Holders of shares of Convertible Preferred Stock shall not be entitied
to any dividends on the Convertible Preferred Stock, whether payable in cash, property or
stock, in excess of full cumulative dividends. No interest, or sum of money in lieu of
interest, shall be payable in respect of any dividend payment or payments on the
Convertible Preferred Stock which may be in arrears.

(4A) Method of Payment of Dividends. (a) Subject to paragraph (e)
below, dividends (or any portion of any dividend) on the Convertible Preferred Stock,
whether or not for a current Dividend Period or any prior Dividend Period (including in
connection with the payment of accrued, accumulated and unpaid dividends to the extent
required to be paid pursuant to Section §, 9 or 10), may be paid, as determined in the
Corporation’s sole discretion:

(1) in cash;
{ii) by delivery of shares of Common Stock; or
(iii) through any combination of cash and Common Stock.

(b) Common Stock issued in payment or partial payment of a dividend
shall be valued for such purpose at 97% of the average of the Daily Closing Price per
share of Common Stock on each of the five consecutive Trading Days ending on the
second Trading Day immediately preceding (a) the applicable Dividend Payment Date, in
respect of a dividend payable on any such date or (b) the applicable Early Conversion
Date or Cash Acquisition Conversion Date, in respect of a dividend payment on any such
date,

(c) Dividend payments on the Convertible Preferred Stock shall be made
in cash, except to the extent the Corporation elects to make all or any portion of such
payment in Common Stock by giving notice to Holders thereof of such election and the
portion of such payment that shall be made in cash and the portion of such payment that
shall be made in Common Stock no later than 10 Trading Days prior to the Dividend
Payment Date for such dividend.

(d} No fractional shares of Common Stock shall be delivered to Holders
in payment or partial payment of a dividend. A cash adjustment shall be paid to cach
Holder that would otherwise be entitled to a fraction of a share of Common Stock. Any
portion of any such payment that is declared and not paid through the delivery of
Common Stock shall be paid in cash.

(e) Notwithstanding the foregoing, in no event shall the number of shares
of Common Stock delivered in connection with any dividend payment made in
connection with a conversion exceed an amount equal to the total dividend payment
divided by $20.42, subject to adjustment in the same manner {but on an inversely
proportiona! basis) as each Fixed Conversion Rate as set forth in Section 14 hereof. To
the extent the Corporation does not deliver shares of Commeon Stock as a result of this
paragraph (¢), the Corporation may, notwithstanding any notice by it to the contrary, pay
the remaining declared and unpaid dividends in cash.
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(f) To the extent that the Corporation determines that a Shelf Registration
Statement is required in connection with the issuance of, or for resales of, Common Stock
issued as payment of a dividend, including dividends paid in connection with a
conversion, the Corporation shall, to the extent such a Shelf Registration Statement is not
currently filed and effective, use its reasonable best efforts to file and maintain the
effectiveness of such a Shelf Registration Statement until the earlier of such time as all
sales of Common Stock have been resold thereunder and such time as all such shares are
freely tradeable without registration.

(5) Payment Restrictions. (a) Unless all accrued, cumulated and unpaid
dividends on the Convertible Preferred Stock for all prior Dividend Periods shall have
been paid in full, the Corporation may not:

(i) declare or pay any dividend or make any distribution of assets on any
Junior Stock, other than dividends or distributions in the form of Junior Stock and
cash solely in lieu of fractional shares in connection with any such dividend or
distribution;

(ii) redeem, purchase or otherwise acquire any shares of Junior Stock or
pay or make any monies available for a sinking fund for such shares of Junior
Stock, other than (A} upon conversion or exchange for other Junior Stock or
(B) the purchase of fractional interests in shares of any Junior Stock pursuant to
the conversion or exchange provisions of such Junior Stock;

(iti) declare or pay any dividend or make any distribution of assets on any
shares of Parity Stock, other than dividends or distributions in the form of Parity
Stock or Junior Stock and cash solely in lieu of fractional shares in connection
with any such dividend or distribution; or

(iv) redeem, purchase or otherwise acquire any shares of Parity Stock,
except upon conversion into or exchange for other Parity Stock or Junior Stock
and cash solely in lien of fractional shares in connection with any such conversion
or exchange,

(b) When dividends are not paid in full upon the shares of Convertible
Preferred Stock, all dividends declared on the Convertible Preferred Stock and any other
Parity Stock shall be paid either (i) pro rata so that the amount of dividends so declared
on the shares of Convertible Preferred Stock and each such other class or series of Parity
Stock shall in all cases bear to each other the same ratio as accumulated dividends on the
shares of Convertible Preferred Stock and such class or series of Parity Stock bear to each
other or (ii) on another basis that is at least as favorable to the Holders of the Convertible
Preferred Stock entitled to receive such dividends.

(6) Voting Rights. (a) The Holders of the Convertible Preferred Stock
shall have no voting rights except as set forth below or as otherwise required by
Delaware law from time to time:

(i) If and whenever at any time or times a Voting Rights Triggering Event
10
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occurs, then the Holders of shares of Convertible Preferred Stock, voting as a
single class with any Parity Stock having similar voting rights that are
exercisable, including the Series A Participating Cumulative Preferred Stock, if
any, and the 5 1/2% Convertible Perpetual Preferred Stock (the “Voting Rights
Class”), shall be entitled at the Corporation’s next regular or special meeting of
shareholders of the Corporation to elect two additional directors to the
Corporation’s Board of Directors. Upon the election of any such additional
directors, the number of directors that comprise the Board of Directors shall be
increased by such number of additional directors.

(i1) Such voting rights may be exercised at a special meeting of the holders
of the shares of the Voting Rights Class, called as hereinafier provided, or at any
annual meeting of shareholders held for the purpose of electing directors, and
thereafter at each such annual meeting until such time as all dividends in arrears
on the shares of Convertible Preferred Stock shall have been paid in full, at which
time or times such voting rights and the term of the directors elected pursuant to
Section 6(a)(1) shal! terminate.

(iii) At any time when voting rights pursuant to Section 6(a)(i) shall have
vested and be continuing in Holders of the Convertible Preferred Stock, or if a
vacancy shall exist in the office of any such additional director, the Board of
Directors may call, and, upon written request of the Holders of record of at least
twenty-five percent (25%) of the outstanding Convertible Preferred Stock,
addressed 10 the chairman of the Board of Directors, shall call a special meeting
of the holders of shares of the Voting Rights Class (voting as a single class) for
the purpose of electing the directors, that such holders are entitled to elect. Such
meeting shall be held at the carliest practicable date upon the notice required for
annual meetings of sharcholders at the place for holding annual meetings of
shareholders of the Corporation, or, if none, at a place designated by the Board of
Directors. Notwithstanding the provisions of this Section 6(a)(iii), no such special
meeting shall be called during a period within the 60 days immediately preceding
the date fixed for the next annual meeting of shareholders in which such case, the
election of directors pursuant to Section 6(a)(i) shall be held at such annual
meeting of shareholders.

(iv) At any meeting at which the holders of the Voting Rights Class shall
have the right to elect directors as provided herein, the presence in person or by
proxy of the holders of shares representing more than fifty percent (50%) in
voting power of the then outstanding shares of the Voting Rights Class shall be
required and shall be sufficient to constitute a quorum of such class for the
election of directors by such class. The affirmative vote of the holders of the
Voting Rights Class constituting a majority of the Voting Rights Class present at
such meeting, in person or by proxy, shall be sufficient to elect any such director.

(v) Any director elected pursuant to the voting rights created under this
Section 6(a) shall hold office until the next annual meeting of shareholders (unless
such term has previously terminated pursuant to Section 6(a)(ii)) and any vacancy
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in respect of any such director shall be filled only by vote of the remaining
director so elected by holders of the Voting Rights Class, or if there be no such
remaining director, by the holders of shares of the Voting Rights Class at a special
meeting called in accordance with the procedures set forth in this Section 6(a), or,
if no such special meeting is called, at the next annual meeting of shareholders.
Upon any termination of such voting rights, the term of office of ail directors
elected pursuant to this Section 6(a) shall terminate.

(vi) So long as any shares of Convertible Preferred Stock remain
outstanding, unless a greater percentage shall then be required by law, the
Corporation shall not, without the affirmative vote or consent of the holders of at
least 66 2/3% of the outstanding shares of Convertible Preferred Stock and all
other shares of the Voting Rights Class, voting as a single class, in person or by
proxy, at an annual meeting of the Corporation’s shareholders or at a special
meeting called for such purpose, or by written consent in lieu of such meeting,
alter, repeal or amend, whether by merger, consolidation, combination,
reclassification or otherwise, any provisions of the Corporation’s Amended and
Restated Certificate of Incorporation or this Certificate if the amendment would
amend, alter or affect the powers, preferences or rights of the Convertible
Preferred Stock so as to adversely affect the Holders thereof, including, without
limitation, the creation of, increase in the authorized number of, or issuance of,
shares of any class or series of Senior Stock.

(vit) In exercising the voting rights set forth in this Section 6(a), each sharc
of Convertible Preferred Stock and any other shares of the Voting Rights Class
participating in the votes described above shall be in proportion to the liquidation
preference of such share. In all cases in which the Holders of Convertible
Preferred Stock shall be entitled to vote as a single class with helders of other
sharcs of the Voting Rights Class with a liquidation preference of $1,000, Holders
of each share of Convertible Preferred Stock shall be entitled to one-tenth of one
vote (which shall be aggregated among all votes cast by Holders of Convertible
Preferred Stock).

(b) The Corporation may authorize, increase the authorized amount of, or
issue any class or series of Parity Stock or Junior Stock, without the consent of the
Holders of Convertible Preferred Stock, and in taking such actions the Corporation shall
not be deemed to have affected adversely the rights, preferences, privileges or voting
rights of Holders of shares of Convertible Preferred Stock.

(7) Liguidation, Dissolution or Winding-Up. (a) In the event of any
liquidation, winding-up or dissolution of the Corporation, whether voluntary or
involuntary, each Holder of Convertible Preferred Stock shall be entitled to receive and to
be paid out of the assets of the Corporation available for distribution to its shareholders,
the Liquidation Preference plus all accumulated and unpaid dividends thereon in
preference to the holders of, and before any payment or distribution is made on, any
Tunior Stock, including, without limitation, Common Stock.
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